IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE

STATE OF TENNESSEE, ) FOR PUBLICATION
Appellee, ; Filed: June 10, 1996

V. g Warren Crimina

CLARK LYNN, g Hon. Charles D. Haston, Judge
Appellant. 3 No. 01S01-9503-CC-00034

For Appellant: For Appellee:

Robert S. Peters

Charles W. Burson

Swafford, Peters & Priest State Attorney General
Winchester, TN
Darian B. Taylor
Assistant Attorney General
FI L ED Nashville, TN
June 10, 1996
Cecil W. Crowson
Appellate Court Clerk
OPINION
COURT OF CRIMINAL APPEALS
AND TRIAL COURT REVERSED;
REMANDED FOR NEW TRIAL WHITE, J.



In this case we must determine what effect atotd failure to
follow statutory jury selecti on procedures has on a criminal jury trial.
Under the circumstances here, we conclude that the failure to comply with
those important procedures was prejudicial to the administration of justice.
Consequently, we reverse the conviction and remand this case for a new
trial. We discuss the other issues raised on appeal in the event they reoccur

onretrial.

FACTS

Appellant, Clark Lynn, was charged with the first-degree
murder of Joe Webb who was killed when he was struck from behind during
an altercation at Lynn’s Warren County tavern When thefirst trial resulted
in amistrial, the state amended the indictment and charged Lynn with
second-degree murder. A new trial was scheduled to begin on November
18, 1992. Beforethetrial, the judge conducted a hearing regarding
allegations of jury tampering. Ultimatdy, the judgefound evidence that the
entire venire was tainted. Without notice to either side, the judge directed
the clerk to draw new names for a venire fromwhich jurors would be

selected.

On either November 5 or 6, the clerk of the court took the jury
box into his office, unsealed it, and drew sufficient names to constitute a
special jury panel. The sheriff summoned the new jurors. On November
15, defense counsel learned that an entirely new venire had been
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impaneled.! On November 16, counsel filed amotion to challenge the
selection procedures, to quash the specid jury panel, and to request alist of
the new jurors. On November 18, before the beginning of jury sdection, the
clerk provided counsd with alist of the jurors. Selection commenced and

was completed on November 19.

Before swearing the jury, the trial judge heard arguments on
defendant’ s motion to quash the specid panel.? Over the state'sobjection,
the trial judge accepted defense counsel's suggestion that he defer the
decision until the trid was completed.® After afive-day trial, the jury
convicted Lynn of criminally negligent homicide. Lynn was sentenced to

two years as a Range 1 standard offender.

In the motion for new trial, defense counsel challenged the
impaneling procedure and other rulings. At the hearing on the motion for
new trial, defense counsel presented the clerk's testimony. The court denied

the motion.

The record does not disclose how defense counsel |earned of the existence of the new
venire.

%It is apparent from the arguments that the judge and counsel had discussed the
impaneling procedures prior to the actual hearing, as defense counsel references the
"earlier conference.”

*The dissent deemstthistrial strategy on the part of the defense to have invited, and
therefore excused, the resulting error. Because of the fundamental nature of the error
and the overwhdming importanceof jury selection procedures, we cannot agree. While
we do not sanction the strategy, neither can we ignore wholesale deviation from the
prescribed procedures.



On direct appeal, the Court of Criminal Appeals affirmed the
trial court's judgment. The court concluded that violations of the statutory
procedure for selecting, summoning, and impanding the jury were of no
consequence. Furthermore, the court concluded tha substantial, albeit not
technical, compliance with Tennessee Rules of Criminal Procedure 24(g)

had been accomplished.

ANALYSIS

We granted appellant’ s application for permission to appeal to
consider whether averdict rendered by ajury impaneled in direct
contravention and violation of state law must be set aside despite the
absence of proof of actual prejudice. Because strict adherence to statutory
jury selection procedures is essential to the integrity of the judicial process
and the instilling of public confidence in the administrati on of justice, we
hold that proof of actual prejudice is not required in circumstances such as

thiswhen the deviation is fl agrant, unreasonable, and unnecessary.

A. Selection of the Special Venire
The clerk, the state, the defendant, the Court of Criminal
Appeals, and this Court agree that the prescribed procedures for impaneling
ajury once an existing panel is disqudified or determined to be inadequate
were not followed in this case. The procedures, set out in Tennessee Code

Annotated Section 22-2-308, are as follows:



shall

(2) Inthe event by reason of the
disqualification of proposed jurors, or other cause,
the required number of jurors cannot be obtained
from the venire, the clerk of the court shall
produce in open court the jury box, and the box
shall be opened by the court and there shall be
drawn therefrom, as directed by the court, the
number of names deemed by the judge sufficient
to complete thejuries. This process shall, if
necessary, continue until the grand and petit juries
are completed; but the judge of the court instead of
following the last mentioned procedure may, if the
judge shall deem proper, furnish asufficient
number of names of persons to be summoned to
the sheriff, or the judge may, if the judge thinks
proper, direct the sheriff to summon a sufficient
number to complete the juries.

Tenn. Code Ann. § 22-2-308(a)(2) (1994 Repl.).*

Thus, the statute describes three procedures which may be used
to replenish or impanel ajury. Thetrial judge has discretion to choose
between the threg but if the judge does not select the second or third option,
the first is mandatory. Tha option requires the court clerk to producethe
jury box in open court where the judge is required to open it and direct the

drawing of suffident jurors.?

*The procedures outlined in Section 22-2-308(c) which allow the clerk to draw names"in
the judge's presence, in the clerk's office” apply only "before the case is assigned for
hearing.” Tenn. Code Ann. § 22-2-308(c)(1994 Repl.).

®Although Section 22-2-308 does not establish any particular procedures for actually
drawing the names, Section 22-2-304, a part of the same chapter, requires that the box
be "well-shak[en]" and that the names be drawn either "by a child under ten (10) years of
age or by a person who is securely blindfolded.” Tenn. Code Ann. § 22-2-304(a)(1)
(1994 Repl.). Statutes areread "in pari materia.” Therefore, absent some indication that
these provisions are not applicable to Section 22-2-308, the new names should be drawn
according to that statute. Once a sufficient number of names are drawn, the judge of the
court "shall cause [the jury box] to be relocked by the clerk and sealed, and the judge
write the judge’'s own name acrossthe sedl ... ." 1d. at -308(b).
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None of these procedures were followed in thiscase. The
clerk, not the judge, opened the box. The box was opened in the clerk's
office, not in open court and not in the presence of the judge. The clerk, not
the judge, drew the names and resealed the box. Neither party was advised
that a new panel was being drawn. These circumstances, unlike those
present in prior cases, are not an insignificant departure from technical
statutory requirements. Rather, they represent a complete deviation from

the directives established by our legislature.

The circumstances presented by previous cases involving the
jury impaneling procedure have seldom impacted the integrity of the
selection of an entire venire. None of this Court’s prior decisions involve a
situation in which the established statutory procedures for the selection of a
venire were totdly disregarded. Consequently, none are controlling in this

case.

Three of our prior venire selection cases involve the propriety

of excluding certain classes fromjury service In Rutherford v. State, 409

S.W.2d 535 (Tenn. 1966), defendant argued that the jury commissioners had
exceeded their authority by exduding certain classes of persons fromthe
jury list without statutory authority. 409 S\W.2d at 536. Althoughthe

commissioners had, in fact, exceeded their authority by the exclusions,



of
unless

Rutherford was denied relief since counsel failed to object before the jury

was sworn.? 409 S\W.2d at 536.

In State v. Strouth, 620 S.W.2d 467 (Tenn. 1981), defendant

argued that the selection procedure and its statutory bags systematically
excluded women from jury service. 620 SW.2d at 470. The Court denied
relief finding that women were fairly represented on thejury.” 1d. More
recently, in State v. Bell, 745 S\W.2d 858 (Tenn. 1988), this Court upheld
the exemption statutes in the face of a challenge that the statutes deprived
defendants of juries drawn fromafair cross-section of the community. 745
S.W.2d at 860-861 (upholding Tenn. Code Ann. 88 22-1-102 et seq. (1994
Repl.)). Asthisreview aptly demonstrates, none of these casesinvolved a
disregard for statutory procedures that were designed to protect the integrity

of the jury selection process.

In three reported decisions, the Court of Criminal Appeals has

addressed irregularities of venire selection procedures. See Statev. Boyd,

867 S.W.2d 330 (Tenn. Crim. App. 1992), perm. to appeal denied, (Tenn.

1993); State v. Elrod, 721 SW.2d 820 (Tenn. Crim. App.), perm.

®Tennessee Code Annotated Section 22-239, retained in its entirety as Tennessee Code
Annotated Section 22-2-213, provided that "[i]n the absence of fraud, noirregularity with
respect to the provisions of this part or the procedure thereunder shall affect the vdidity
any selection of any grand jury, or the validity of any verdict rendered by atrial jury

such irregularity has been specially pointed out and exceptions taken thereto before the
jury issworn." Tenn. Code Ann. § 22-2-313 (1994 Repl.)(formerly Tenn. Code Ann.

§ 22-239).

"Three of the members and both of the alternates were women. 620 S.\W.2d at 470.
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to appeal denied, (Tenn. 1986); State v. Wiseman, 643 S.W.2d 354 (Tenn.

Crim. App.), perm. to appeal denied, (Tenn. 1982). The most recent, State

v. Boyd, resolved a challenge to a Hamilton County jury procedure
established by local act. Itisirrelevant to theissuesin this case. 867

SW.2d at 337. State v. Wiseman involved a challenge to grand jury

selection procedures. 643 SW.2d & 358. Several deviations were alleged,
including the failure to swear a deputy sheriff to keep the writ of venire
facias secret and the failure to have the deputy sign the original of the facias
when it was released to him. 1d. at 358-359. The court deemed the
deviations to be minor and found substantial compliance with the statute.

Id. at 359-361.

In the case most similar to this one, State v. Elrod, two of the

three jury commissioners were absent when the names were drawn fromthe
box. 721 SW.2d at 821. One of thecommissioners had resigned. The
clerk was unable to reach the second commissioner who was out of town.
Id. Asaresult, the presiding judge drew the names in the presence of the
remaining commissioner and theclerk of the court. The commissioner and
the judge signed thereport. 1d. The court upheld this necessary method of

selection of the venire. 1d. at 822.

The circumstances in Elrod differ significantly from those in
thiscase. Elrod did not involve the selection of a special venire. The clerk
did not draw the namesin secret. 721 SW.2d at 821. Rather, the judgein

8



Elrod exercised his statutory discretion and followed the statutory
procedures to the extent possible under the circumstances. Id. at 822. Even
given the limited deviation, the Court of Criminal Appeals emphasized in
Elrod that "atrial judge does not have carte blanche to deviate arbitrarily

from the prescribed statutory procedure.” Id.

We wholeheartedly agree. Aswe recently stated:

[rJules prescribing jury selection procedures are
intended to protect the integrity of the jury system
by providing a uniform and ordered method that
ensures the accused afair and impartial jury
chosen from afair cross-section of the community.
... Compliance with the procedure set forth
[regarding selection of a petit jury] safeguards the
judicial process and protects the administration of
justice.

State v. Coleman, 865 S.W.2d 455, 458 (Tenn. 1993)(citations omitted). In

the recent case of State v. Coleman, the trial judge had instituted a jury

selection procedure which was inconsistent with Rule 24© of the Tennessee
Rules of Criminal Procedure pertaining to petit juror selection. We granted
no relief to defendant who did not establish prejudice, but cautioned that
"any further deviation . . . could constitute prejudice to the entire judicial
process and require reversal." Id. The deviation from Rule 24 petit jury

sel ection procedures present in that case was slight in comparison to the
deviationsin venire slection here. Yet, we recognized there, and we must
emphasize even more so here, the seriousness of any departure from

mandated jury selection procedures.



B. Publication of List
Appellant also challenges the clerk'sfailure to publish the
names of the special panel as required by Tennessee Code Annotated
Section 22-2-306(b). The intermediate court concluded that providing
counsel with alist on the day of trial constituted substantial compliance.

We respectfully disagree.

In criminal cases clerks are required to prepare two different
jury lists. Tennessee Code Annotated Section 22-2-306 provides that five
days prior to the appropriate termof court,

the clerks of the criminal and circuit courts or the
jury commissioners shall publish atrue copy of the
regular jury panel list, and shall amend it as new
names are added. A copy of such jury panel list
shall be posted in the clerk’s office for public
inspection. In addition thereto, the clerks of the
criminal and circuit courts or the jury
commissione's shall cause to be made a sufficient
number of copies of such jury panel list, which
copies shall be placed in the clerk’s office and
available for general distribution tothe members
of thebar and toall other interested parties.

Tenn. Code Ann. §22-2-306(b)(1994 Repl.)(emphasis added). In addition
to the statutory list, Rule 24(g) of the Tennessee Rules of Criminal
Procedure requires that a second list be provided to counsel &ter the

summoned jurors have responded to a questionnaire.

The clerk fully complied with Rule 24(g) in this case. That

rule, which applies to criminal cases only, requires the clerk to furnish to
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defense counsel, upon request, a list containing the names of the summoned
jurors and other detailed information. The list must be provided on the day
of trial. Tenn.R. Crim. P. 24(g). Here, defense counsel requested a copy of
the list two daysbefore the trial. The clerk provided the list as required on

the day of trial.

It isimportant to note, however, that the Rule 24(g) list is not
the same as thejury panel lig which must be published and posted under the
statute. One doesnot substitute for the other. The list required by the
statute and that required by the rule have different contents and serve
different purposes The list required by the statuteis provided for in the
code sections detailing the jury sdection process. Its purposeisto provide
notice to the public that a venire has been selected. It promotes confidence
in the judicial process by subjecting the process to public scrutiny. Public
disclosure provides scrutiny which further secures that proper juror

selection methods will be used.

Therule 24 list, onthe other hand, is designed to make voir
dire more efficient by providing basic information before counsel questions
individual jurors. The comment accompanying the rule states that *[t]he
identity of and minimal information about each member of the jury panel
available upon request should save timeby shortening the voir dire." Tenn.

R. Crim. P. 24(g), Advisory Comm’'n Comments.
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still

We recognize that our courts consistently analyze Rule 24(g)

errors under the harmless error rule. See State v. Harris, 839 S.W.2d 54, 66

(Tenn. 1992); State v. Poe, 755 S.W.2d 41, 46 (Tenn. 1988); State v.

Strouth, 620 S.W.2d 467, 470-471 (Tenn. 1981); State v. Simon, 635

S.W.2d 498, 506 (Tenn. 1982); State v. Stapleton, 638 S.W.2d 850, 858

(Tenn. Crim. App.), perm. to appeal denied, (Tenn. 1982). On the other

hand, we are less inclined to employ such an analysis when mandatory
statutory requirements with important purposes essential to the integrity of
the system are bypassed by elected officials. The harmless error doctrine in
the Rule 24 context is often used when defense counsel claims that Rule
24(g) was violated but then fails to exhaust the available peremptory
challenges. That analysis does not square with a Section 22-2-306(b)
violation.® While aviolation of Section 22-2-306(b) might be harmlessin

some contexts, it is not here.

The selection of aspecial venire doesnot eliminate the
statutory publication requirements. In fact, Section 306 specifically requires
that the published and posted list be amended as new names are drawn.
Tenn. Code Ann. 822-2-306 (1994 Repl.). Here, thelist of the special
venire was not published or posted. Thisomission casts afurther pall upon

the integrity of the jury selection processin light of the trial judge's

8Exercising or failing to exercise peremptory challenges does not cure an illegal selection
of aspecial venire. Even if all peremptories are exhausted, the remaning jurors would

be members of an improperly selected venire.
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determination that the first venirewas tainted. In future cases requiring the
selection of a special venire, clerks should strictly adhere to the posting and

publishing requirements of Section 22-2- 306.

The integrity of the judicial processis prejudiced by the
deviation from mandatory statutory procedures affecting the selection and
publication of members of a special venire. Unlike Wiseman and Elrod,
where the deviations from statutory procedure were relatively minor and
were ether i nadvertent or necessitated by circumstances beyond the court’s
control, the selection method heretotally disregarded the law. No attempt
was made to publish or post the names of the special venire. Furthermore,

no circumstances required the modification of statutory procedure.

We do not question theintegrity of thecourt officialsin this
case. Undoubtedly, their motives and intentions were honorable. We
acknowledge that they were called upon to perform an infrequently used
procedure, that of impaneling a special venire. Nonetheless, the statutes are
explicit. The proceduresrequired are detailed. Thisjudicial proceeding had
already been discolored by thetrial judge's earlier findings of jury
tampering. The fundamental principles of impartiality, disinterestedness,
and fairness are even more essential in acase, suchasthis, in which a

previous attempt to circumvent fairness has occurred.
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Often, the public seesin our justice system something
substantially different from what actually exists. It isthe appearance that
often undermines or resurrects faith in the system. To promote public
confidence in the fairness of the system and to preserve the system's
integrity in the eyes of the litigants and the public, "justice must satisfy the

appearance of justice." Offutt v. United States, 348 U.S. 11, 13 (1954).

With these principles firmly in mind, we hold that the improper
and unnecessary deviations from statutory jury selection proceduresin this
case mandated by Tennessee Code Annotated Sections 22-2-306 and -308
constitute prejudice to the administration of justice. Under such
circumstances, defendant’ s conviction cannot stand. Accordingly, we

reverse and remand for anew trial.

C. Other Issues
Defendant has raised two other issues which will be discussed

briefly, as they may well arise upon retrial.

Thefirst isan evidentiary issue. Defendant challenges the
introduction of hearsay references to a baseball bat contained in paramedical
and medical records. Sinceit isunlikely that the same events will occur
during retrial, we need not detail the complicated and unusual context in
which the issue arose. However, for guidance, we note that Tennessee
Rules of Evidence 803(4) permits the introduction of staements made for
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the purposes of medical diagnosis and treatment. The rationale for that
exception to the hearsay ruleis that persons who are seeking medical
diagnosis and treatment will make reliable statements to assure proper

medical care. Statev. Livingston, 907 SW.2d 392, 396 (Tenn. 1995). The

statements are admissible, however, only if they are reasonably pertinent to
both diagnosis and treatment. 1d. In thisinstance, the state's expert witness,
a neurosurgeon, tegified that, for purposes of treatment, it made no
difference whether the victimwas hit with a baseball bat or a pool cue This
opinion contradicted that contained in the paramedic report which was
admitted over ojection. Upon rerial, the trial judge should carefully
consider whether the statement in the paramedic's report satisfies the 803(4)

requirements.

In hislast issue, defendant challenges the inclusion of ajury
instruction on criminally negligent homicide which he contendsisnot a
lesser included offense of second-degree murder. The Court of Criminal
Appeals did not address this issue since counsel had not objected to the
proposed charge. However, Rule 30(b) of the Tennessee Rules of Criminal
Procedure provides that failure to make objection to the content of an
instruction "shall not prejudice the right of a party to assign the basis of the
objection as error in support of a motion for anew trial." Tenn. R. Crim. P.
30(b). Thisruleisidentical to Rule 51.02 of the Tennessee Rules of Civil
Procedure which has long been interpreted as allowing a challenge in the
motion for new trial for positive errorsin the instructions despite the failure
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to object at trial. Rule v. Empire Gas Corp., 563 S.W.2d 551, 553-554

(Tenn. 1978); Henry County Bd. of Educ. v. Burton, 538 S.W.2d 394, 397-

398 (Tenn. 1976). The Court of Crimina Appeals has adopted a similar

interpretation of Rule 30(g). Statev. Haynes, 720 S.W.2d 76, 84-85 (Tenn.

Crim. App.), perm. to appeal denied, (Tenn. 1986). In thisinstance,

defendant challenged a positive error inthe jury instructions, not an error of
omission. Assuch, Rule 30 allows theissue to be raised in the motion for

new trial.

The issue, however, iswithout merit. Criminally negligent

homicideis alesser charge of second-degree murder. Statev. Trusty,

SW.2d___ (Tenn. 1996). Criminally negligent homicideis also alesser
included offense of second-degree murder pursuant to thedefinitionin

Howard v. State 578 SW.2d 83, 85 (Tenn. 1979). 1d. at

Criminally negligent homicide requires that an accused engage in criminally
negligent conduct which resultsin death. Tenn. Code Ann. § 39-13-212
(1991 Repl.). Second-degree murder isaknowing killing of another.

Tenn. Code Ann. § 39-13-210 (1995 Supp.). Our criminal code defines the
mens rea of criminal negligence as occurring if aperson acts i ntenti onaly,
knowingly, or recklessly. Tenn. Code Ann. § 39-11-301(a)(2)(1991 Repl.).
Therefore, an offense that requires that the accused act knowingly
necessarily includes offenses in which the accused's mental state was one of

criminal negligence. Thetrial judge properly charged thejury in this case.
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CONCLUSION
For the reasons set forth above, we reverse the conviction and

remand for anew trial.

Penny J. White, Justice

CONCUR:

Birch, C.J.
Anderson, Reid, J.J.

DISSENT:

Drowota, J. - See Separate Dissenting Opinion
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